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Consideration of reporis submitted by States parties uﬁder
article 74 of the Convention

Concluding observations of the Committee on the Protection of the
Rights of All Migrant Workers and Members of Their Families

Bosnia and Herzegovina

I The Committee considered the second periodic report of Bosnia and Herzegovina
(CMWIC/BIHI2) at its 207th and 208th meetings (CMW/ACISR.207 and SR.Z08), held on
il and 12 Scptember 2012, At its 211th meeting, held on 13 September 2012, the
Committes adopred the follewing concluding observalions,

Introduction

3, The Committes welcomes the submission of the State party's comprehensive second
perigdic report and apprecintes the frank and constructive dialogue held with the delegation.
The Comnitiee thanks the Stale party for its detailed replies to the list of issucs and the
additional information pravided by the delepation. .

3 The Committce notes that the countries in which most Bosnlan migrant workers are
employed are nat yet parties o the Conventlon, which constunes an obstagie m the
enjoyment by those workers of the rights 1o wiieh they ere entitled under the Convention,

Powitive aspecls

. The Commnitiee notes with appreciation the adaption of the feliowing legislative
Iegsures;

(7} The amendments of Anicles 186 and 189 of the Criminal Code on the
definilion of human trafficking and smuppling af miprants, in 2000; and
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{b)  The Law on Prohibition of Discrimination, in 2009, which shifts the burden
af proaf on the defendant in civil proceedings where the claimant has established a prima
facie casc.

5 The Committes welcomes the adoption of the new Strategy on Migration and
Asylum and the related Action Plan for the pericd 2012-2013, in June 2012

4. The Commines notes with satisfaction the ratification by the State party of the
following international ireatics:

{a)  The Convention on the Rights of Persons witk Disabilitics and its Optional
Protocol, in 2010;

{5} The Optional Protocol ta the International Covenant on Eeonomic, Social and
Cultural Riphts, in 20012;

' {c)  The Convention for the Protection of all Persons [from Enfarced
! Disappearance, in 2012;

{d) LD Convenrion Wo. 181 {1597} concerning Private Employment Agencies,
in 2010,

C. Principul subjects of concern, suggestions and recommendations
1. General measures of implementation (arts. 73 and 84)

Legistarion and application

T The Commitice notes that the State party has not ver become a pany to [LO
Conveation Mo, 189 (2011) concerning decent work for domestic workers,

& The Commitice invites the State party to consider ralllying ILC Convention
No. 189,

9. The Commitee notes that the State party has still not made the declarations provided
for in articles 76 and 77 of the Convention, recognizing the competence of the Commitree
to receive communications fram States parties and individuals,

{ 10, The Committee reiterates its recommentation that the State party make the
declarations provided for in articles 76 and 77 of the Convention (CMW/C/BIHICO/I,
parn, 14).

11, While noting the complex political structure of the Siate party, the Commillee is
concerned about the lack of harmonizetion in the legislation of the different Entities in
certain areas of the Canvention, such zs employment, educalion and socizl securily.

12 The Commiltee recommentds that the State party encourage the Entities to
harmenize their legislation in order to ensare that migrant workers in the State party
fully enjoy the rights coshrined in the Conventlon, especially in the areas af
employment, education and sveial seeurity,

(1.  The Commites noles thal, in April 2012, a new draft law amending the Low on
Movement and Sty of Aliens and Asylum was subminted by the Coungil of Mimisters Lo
Parliament for adoplion.

14, The Commitiee urges the State party o ensure that the new draft law
amending the Law on Mevement ond Stay of Aliens and Asylum fully complies with
the provisions of the Convention and te adopt it withont deluy.
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Liiar ealfection

15, The Commilice noles \he State party's effors @ improve data wollection on
migration related fssues such as the preparation of Migration Profiles by the Ministry of
Security, the compilation of duta on ilicgal border crassings and Ui infarmation provided
by the delegation on the Government's decision 1o conduct B new census of the pop ulation.
However, the Committes 18 concerned about e Jack of duta on the mumber of Bosnian
citizens working abroad. In addition, it Tegrets the lack of comprehensive information and
satistics on fhe number, employment sitwlion and ucoess fo hasic services of migran!
workers und members of their failies in an irveguilar sitation. “The Commities recalls thal
such information is indispensable o an understanding of their situation in the State party
and to on assessiment af the implementation of the Comvention.

16. The Commiltee recommends that the State prrty pursue its ciforts to cnsure
thut the data collection system takes inte accouni all azpects of the Convention and 1o
collect information and statisitenl datn, disngaregated by ses 058, nationality and
fields of-occupation. In particular, it recommends that (he State party include in its
next periodic report disaggregnted information an the number of Bosninn citizens
worling abroad, as well as migrant workers and members of their familles, jnpctuding
thase in an irregular situation, who are living in the State parly; uil the ficlds and
conditions of employment of migrant workers; and on the enjoyment of thelr rights
under the Convention. YWhen precise information is nat available, the Committee
would appreciate recciving data based on studies or estimatcs,

Training on and disseminaian of the Comvention

17.  The Commiltce notes that the State parly provides iraining for public officials on
migration and human irafficking, including on the application of the provisions of the
Convention, Huwever, the Commilles refierales ils concer gboul the lack of meagures
taken to disseminate information and promote the Convention among cerain agencies and
other relevant stakeholders, in particular Migrant Service Centers and eivil society
organizaiions (CMW/C/BIH/CO/1, para. 7.

18,  The Committee recommends that the State party:

(n} ke the necessary steps Lo emsure ACCESS by migrant workers and
members of their familics to information about their rights wnder the Conventien;
wred

(b}  Continue cooperating with Minrant Service Centers and civil suciety
arganizations in promating and disseminnting the Convention among all relevant
stakicholders.

Genernl principles (arts. 7 and B3)

Nan-discrimination

{4, The Commiltes noles with congem that the Law on Prohibitign of Discrimination
adopted in 2009 has not besn fully harmuaized witls the relevant laws und provisions at
entity, district and municipal levels, a8 required by anicle 14 of the Law, which may
adversely affect Lhe equal enjoyment by migraat warkers and members of their families al
their rights urder the Convention, The Commities ulso reitcrates its concarn aboul the
ineuflicient informaticn on 1he implementation of the principle of nog-diseriminaticn, 25
enshrined in the existing legal framework {CMWIL‘BiHFCWl. para. 19).

39, The Committes recommends  that the Swate parly accomplish  the
hnpmonization of its anti-diseriminution legal framewark within a clearly defined
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timeframe, and to include in its nexl perindic report detailed infarmotion on the
application of the Luaw on prohibition of Discriminarion in relation to migrant
workers.

Fight 10 an gffectiva remedy

31, The Commillee is concerncd al the reportedly limited access by migrant workers and
members of their familizs whe are victims of discrimination [n the State pary o cffective
remedies. In this regard, it notes the very low number of complaints by migrant workers
seceived by the Institution of the Ombudsman.

27, The Comimittee urges the Stale party to:

{a) Ensure that migrant workers and members of their families, including
tiwse in an irregular situation, have eyual opportunities as nationals of the Sinte party
to file complaints nnd to obtain effective redress in the courts in case that their rights
under the Convention have been viplated; aod

(b}~ Inform migrant workers and members of their fumilies, including those
in an Irregular situation, about the ju Jdicial and other remedies available to thew,

Ituman rights of ail migrant workers and members of their familles (arts. §-35)

23,  The Commities is concemed ahout the lack of information provided by the
delegation on the paolicies in piace 10 ensure the implementalion of the Agreement between
the European Community and the State party On the rendmission of persons residing
withaut authorisation, and about the lack of procedural guarantees for migram workers
covered by the Agreement,

24, Taking into account article 21 of the Convention, the Committee requests the
State party o :

(n) Ensure that current and Tuture readmission agreements concluded
between the State party and host countrics include approprinte procedurn] guarantees
for migrant workers; and

(b}  Implement the Agreement with the European Community in accordance
with the provisions of the Convention and provide the Committee with inforimation on
its implementation in its ncxt periodic report, which shipuld also include examples of
individual cases and statistical data on migrant workers rendmitted under this
Agresment.

25 The Commilies is concemed about the lack of procedural saleguurds gonceming
decislons on detention (“placement under supervision”} under the Law on Movement and
Stay of Aliens and Asylum, in particular;

{z)  The fact that the Low on Mavement and Stay of Aliens and Asylum provides
for an exiension of the length of detention beyond 180 days in exceptional cascs, and the
absence of u ime-limit in the Law for administrative detention of migrant workers;

{b)  The possibllity of issuing detention orders placing migrant wurkers tirder
supervision during uppellate proceedings against decisions rejceting an application for a
yesidence primit;

{e)  The foct that residence pormils are nol exdended until a final decision on the
iegality of the stay of n migrant worker fias been taken, which places the migrant wurker
comcemed in a siuation of irregularity and wulnerabilly:

fd)  The Limited secessibility af information and legal aid 1w appenl detention
orders against migrant Workers or members of their familics; nad
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{c) Reports thot, in proctice, migrant workers apprehended without a valid
permission (o enter, to stay and o cngoge in @ remuncrated activity in the State party are
often detained, contrary to mformation provided by the delegation dering the dislogue.

20, Inm accordance with article 16 of the Convention, the Commitice
recnmmends that the State party;

(a)  Amend the Law on Movement and Stay of Alieas und Asylum to define
the maximum lepgth of administrative detention that is nol derggable, with a view to
preventing prolonged or indefinite detention;

{b)  Consider extending residence permits for the perivd Juring which an
appeal against a declsion of the Servies fur Farcigners' Affairs on the legality of a
migrant’s stay is pending before the competent administrative or judicial authorities;

{c}  Ensure that detenlion orders agains migrant workers, including those in
an irregular situntion, are only taken ag o Inst resare, on a ease-by=vase basis, aond
swrletly in eompliance with applicable International standards;

{d)  Ensure that migrant worlers have access to legal aid and information on
available remedies to appeal declsions ordering their detention, and provide
information thercon in its next periodic report, including examples of cazes wherp
migrant workers in an irregular situntion have reccived legal aid; and

(e)  Ensure timely access by detained migrant worlicrs to effective legal
remedies,

27, The Commities reilerates its concern ot information aboul prolonged detention of
migrant workers whose eitizenship has been revoked (CMW/C/BIHACO/L, pare 21} and
about their expulsion 1o countries where they may face a serious risk of being subjected 10
ill-ireatment. 1t further notes with concern the lack of information received by the
Cominittee on their access W legal remedies,

8. The Committee recammends that the State party ensure that migrant workers
who have been deprived of their citizenship have nccess to efTective lepal remedies to
submil the reasons why they shoukl not be expelled to a third country, inlllurtil:l-rllr
when they would face a risk of ill-treatment npon return to that country.

2%, The Commiltee is concerned that children of migrant workers are being placed in the
Lukavica lmmigration Centre and that this facility is not adapted to their needs.

30.  The Commiltee recommends that the Stale party give priority to alternatives to
the placement of children of detained migrant workers in immigration centres, and
ensure that custedial measures are only taken as o last resort, when non—custodial
measures are unavailable to upbold the right to famity Jife.

31, While noting that, under the Low on Movement end Stay of Aliens and Asylum, an
appenl automatically stays o decision on expulsion, the Commitice is concerned about the
short time-limit for migranl workers o lodge appeals against such decisions, particularly
when they are based on article 88 of the Law, in which case they must be appealed within
24 haurs.

32, The Commitiee recommends that the State party uphold all the procedural
salepnards contained in ariicle 21 of the Conventlan and contider extending the time-
limirt for lndging appeals against declsions on expulsion,

33, The Commillee is concemed about the fack of measures laken 1o prolect migront
domestic workess, ineleding those in an iregulyr situation, particelaly women, who e
regularly exposed to exploitation and abose.
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34, In lioe with nrticle 25 of the Convention, the Committee recommends that the
State party:

{n)  Ensure that [nbour inspections monitor the working conditionz of
migrant domestic workiers;

(b}  lIncrease fines and other pennlties for employers expleiting migrang
dumestic workers or subjecting them fo forced lobour and abuse, especially in the
informal cconomy; amd

(¢} Ensure that migrant demestic workers have aceess o effective
wechanisms for hringing complaints against employers, and prosecule and punish
thase respansible for abuses apainst them, in line with the Commillee's general
eamment No. | {2000) on migrant domestic workers.,

33, The Commintee is concerned that children of migrant workers, incleding Roma
children and children of migrant workers in un imegular situation, arc ofien not registered at
birth und issucd personal identity documents, which impedes their access to health care,
social hemefits and education.

36,  The Committee recommends that the State party:

(n}  Intensify its efforts to ensure that all children of migreat workers are
registered at birth and issued personal identity documents;

(b)  Provide training to the relevant law enforcement officers om the
systematic birth registration of all children of migrant werkers; and

(e} Maise awareness on ihe importance of birth registration amang migeant
workers and members of their familics, especinlly those in an irregulur situation,

17, The Committe is concerned about the lack of information on access o education
for children of migrant workers in the Swmte party. 1t is further concerned by the exclusion
of children of migrant workers from certain mono-ethnic schools based an their ethnicity.

J&.  The Commiltee recommends that the State party:

(a)  Ensure thai all ¢hildren of migrant workers have access to primary and
secondary education on the busis of equality of treatment with nationnls of the State
party;

() Take mensures o climinate discrlmination against children of miprant
workers in the educntional systems and

(¢]  Inclede in its next periodic veport informnation on the measures taken In
that regard and on the enrolment rates of children of migrant workers, incuding
those in an irregular situntiou.

Other rights of migrant werkers and members of their families whe are documented
or In a regulur situntion (arts. 36-56)

39, The Commitce regrots that only a small amount of the large aumber of Bosnizn
nationals working ahroad excrcised their voting rights during the last clections held in the
State pary.

4t In light of the next general electlons to be held in 2014, the Commilles
recommends that the Siate party incrense its efforts to Mcilitate the exercise of voting
rights of Bosninn nutionals working sbroad.
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Provisions applieable to particular categories af miprant workers and members of
their Tamily (arts. 57-63)

4. While noling the State party's effocts lo ncgotiate bilateral mgreements  with
neighbouring countries to imprave the protection of migram workers and seascnal warkers,
the Committz; notes with concem that no data is availabie on the number of seasonal
warkers employed in the State party and that scasonal warkers continue to fuce violalions
of fundamental labour rights, as acknovwledged by the State party. The Comnifites therefore
reilerales ils concern that the absence of legisiotion protecting seasoral warkers employed
in the Stote party makes them particulary vulnerable 1o unjust and exploitative conditions
of work (CMW/C/DITECO/, poara. 33).

42, The Comemittee requests the State party to:
(4} Collect dhata on the number of seasonnl workers in the Stare parly;

(b)  Espedite the adoption of the amendment of article 84 of the Law on
Movement and Stay of Allens and Asylum, establishing a system of registration of
sensonal worliers;

(£)  Montlor employment practices, in particular in the cnﬁtmﬂiuli
industry, agriculiure and domestic work, as well as the working conditions of seusonal
workers employed in the State party, including by strengthening labour inspections;
and

(4} Ensure that seasonal workers cijoy the rights protected in part 1V in the
Convention that can be applied to them by reason of their presence and work in the
State party, taking into aceount that they do not have their habitual residenee in the
State party;

{e)  Pursueits efforts to sign further bilateral apreements.

Promation of sound, equitable, humane and Inwful conditions in connectlon with
international migration of workers and members of their Tamilips {arts, 64-71)

43, While noting the continued werk of the Coordination Body established in 2009 1o
monitor the implementation of the new Strategy on Migration and Asylum and the refated
Action Plan for the period 20122015, the Committee refterates its concem thnt the lock of
coardination between the institutions and services that deal with the verious aspecls of
migration palicy at State and Entity levels negatively impact on the implementation by the
State party of certain rights protected under the Convention (CMW/C/BIHICO/ , para, 35)

44.  The Committee recommends that the State intensify its efforts 1o improve the
coordination between ministries and apencies at State and Entity levels for the
effective implementation of the rights protected under the Convention a5 well as the
new migeation strntegy for the perfod 2012-2015.

45, The Committee regrets the luck of informalion or the support provided by the State
pary to Bosnian returnees and on meesures o facilitate their dumble econemic, sockl and
cultural reindegration, )

46, The Committee recommends that the State party take mieasures to assiel jx the
duruble reintegration of retorning migrant workers inte the econumic, zocial and
cultural fabric of the State party, and o inform the Committee thereaf in s next
periodic report.

47, While acknowledging the Stale pany’s efforts 1o combat irafficking in persons and
commercial sexual expleilation of migrant workers, the Commitice s enncermned that the
Criminal Codes of both Entitizs and of Broko Disirict have nar yet been harmonized with
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